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Before The
Federal Communications Commission
Washington D.C. 20554

In the Matter of

Implementation of Section 25

of the Cable Television Consumer
Protection and Competition

Act of 1992

MM Docket No. 93-25 //

T/

Direct Broadcast Satellite
Public Service Obligations

To: The Commission
COMMENTS

Hispanic Information and Telecommunications Network, Inc.,
("HITN"), by its counsel, hereby submits its Comments with
respect to the above-referenced proceeding.' Specifically, HITN
submits its comments with respect to that portion of Section 25
of the Cable Television Consumer Protection and Competition Act
of 1992 which relates +to carriage obligations for non-
commercial, educational and informational programming. Inter
alia, HITN urges that the definition of "National Educational
Programming Supplier" be extended to include those entities who
conform with the eligibility criteria established by the rules
for the Instructional Television Fixed Service ("ITFS"). These
criteria conform with both the plain meaning and the statutory
construction of the language used by Congress in Section 25 of
the Cable Television Consumer Protection and Competition Act of

1992. In support whereof, the following is submitted.

' Comments were required to be filed by May 24, 1993.
See Notice of Proposed Rulemaking, 8 FCC Red 1589 (1993).
Consequently, the HITN Comments are timely filed.
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HITN is unquestionably qualified to participate in the DBS
channel set-aside for noncommercial programmers established by
Congress in Section 335. Consequently, it propose that the
Commission adopt the following principles in its rules governing
the set-aside channels for the equitable and orderly
administration of access to, and utilization of, those channels.
Fundamental Principle

Prior to making specific suggestions, HITN would urge that
the Commission use a general principle of fairness to guide its
decision with respect to the specific rules adopted for the DBS
channel set-aside for noncommercial programmers. It is clear
from the positions proposed in the NPRM that the FCC 1is
committed to protecting the DBS providers as much as possible,
while conceding as little as possible to the noncommercial
programmers under the new Section 335. This violates the spirit
of the new law, and will violate the letter if the Commission
adopts rules which are overly restrictive and do not provide
noncommercial programmers meaningful access to the DBS service
as intended by Congress. The Commission should provide as much
access to the DBS service for noncommercial programmers as
possible, rather than protecting the commercial interests
involved in this proceeding.

As recent study after recent study has shown, there is an
educational crisis in America. American students lag behind
students from other countries in many important areas. The

educational crisis among minorities, including BHBispanics, is



even more pronounced. Recognizing the extent of this crisis,
it is a stated goal of the Clinton administration to raise the
level of gquality of education in this country in order to
eliminate this problem. It is a goal of the new Administration
that this country educate its citizens so that it ensures its
competitive place in the global economy with workers educated
and trained to meet the demands of the 21st century. The fact
that Congress has established a DBS channel set-aside for
educational programming is an historic opportunity for the FCC

to ensure that the necessary educational programming is made

available to every citizen in this country.

issued a valuable resoﬁfce by the government, with tremendous
potential for commercial profit, virtually free of charge to the
public. Public interest considerations mandate that the DBS
operators repay in some fashion the right to use this valuable
resource by providing as much educational programming to the
public as possible.

The following are the specific proposals regarding the
proposed rules which HITN feels reflects the principle just
described.

Eligibility Requirements
The basic issue with respect to the carriage obligations for

noncommercial educational and informational programming is



DBS set-aside channels as mandated by Congress. The FCC
specifically mentions ITFS entities in Paragraph 43, footnote 47
of the NPRM, posing the dquestion whether the eligibility
criteria for ITFS have any relevance here. HITN urges that the
answer 1is self-evident. ITFS entities qualify under any
interpretation of the definition.

HITN suggests that there are two methods to determine the
eligibility of entities to use this proposed service: plain
meaning of the statute and statutory construction of the
language used by Congress in the legislation.

1. Plain Meaning

As defined in the legislation itself, the term "national
educational programming supplier”:

"includes any qualified noncommercial educational

television station, other public telecommunications

gntiFies{ and public or private educational

institutions.”

See Paragraph 43 of NPRM.
HITN qualifies in several respects under the plain meaning test.
It is a "noncommercial educational television station" in each
of the 29 cities where it has applied for and received FCC
license to operate ITFS stations. ITFS 1is not strictly a
broadcast service, but the definition herein does not
specifically refer to broadcast stations. HITN must also be
considered a public telecommunications entity. The term public

here means that the entity has received public funds from

federal, state, or local sources in order to operate. HITN






"public telecommunications entities" as

"any enterprise which (A) is a public broadcast station
or a noncommercial telecommunications entity; and (B)
disseminates public telecommunications services to the
public.”

Section 397 (7) defines the term "noncommercial
telecommunications entity" as:

any enterprise which (A) is owned and operated by a
State, a political or special purpose subdivision of a
State, a public agency, or a nonprofit private
foundation, corporation, or association; and (B) has been
organized primarily for the purpose of disseminating
audio or video noncommercial educational and cultural
programs to the public by means other than a primary
television or radio broadcast station...”

Congress makes specific reference to the lanquage used in
Section 397 of the Act. HITN specifically falls under the
definition used by Congress in Section 25. HITN falls under the
definition of a public telecommunications entity since it is a
noncommercial telecommunications entity which disseminates
public telecommunications services to the public. (Section

397(14) defines "public telecommunications services"” as

noncommercial educational and cultural radio and television
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electronic communications.) HITN is a "noncommercial
telecommunications entity" since it 1is a nonprofit private
corporation organized primarily for the purpose of disseminating
noncommercial educational and cultural programs to the public by

means other than a primary television or radio broadcast



the language in Section 397.
The FCC states that:
"We are of the view that this term would encompass not
only public television licensees but also entities such
as the Public Broadcasting Service which disseminates

programming on a national basis to public television
stations.” See Paragraph 43.

If you accept the premise that PBS is qualified under the new
law, then HITN must also be qualified. There is no theoretical
difference between PBS and HITN under the definitions contained
in Section 397. PBS operates on a much larger scale, but
performs the same function as HITN, i.e., proving educational
and informational programming to its various outlets around the

country for distribution. There 1is one special difference

between the two entities, though; HITN is a Commission licensee

of its programming, while PBS is first and foremost a program

provider.

Definition of Term "National"”

The Commission in Paragraph 43 of the NPRM asks for specific
comments with respect to the definition of the term "national"
in "national educational programming supplier”. First, as the
Commission itself notes in the NPRM, the Congress has explicitly
included noncommercial educational television stations, as well
as public or private educational institutions, which are all
generally perceived to be local entities. The Congress'

inclusion of a 1local entity in the universe of national



educational programming suppliers would seem to render any
further extension of the definition beyond a local entity to be
moot. The only permissible extension would flow from the term
"qualified".

To qualify as a "national" programming supplier, HITN would
urge that an entity would have to demonstrate that it 1is
authorized by the FCC, or through some other legal means such as
a contractual obligation, to provide programming to viewers in
different areas of the country. It strains logic to consider a
local television station to be "national" program supplier, if
all it does is broadcast programming to viewers in its coverage
area. On the other hand, if the local station distributes its
programming for use on stations around the country, then it may
qualify as a "national" programmer. In other words, the term
"qualified" in the statute allows the FCC to stretch the
definition to apply to entities such as HITN, who are authorized

to serve markets all across the country.

No Basic Eligibility Requirement or Preference for Corporate
Connection

The Commission queries in Paragraph 43 of the NPRM whether:
"to qualify for capacity under the reservation provision,
or to satisfy a DBS service provider’s obligations under
this provision, should we take into consideration any
corporate relationship between the DBS provider and the
program supplier?”

The Commission is overly vague in this regard, and HITN must

conclude that, since the Commission’s usual practice is to



address an issue with crystal clarity, such language 1is
intentionally so. This is poor administrative practice,
especially if the FCC has a clear purpose in mind by permitting
some type of corporate relationship to somehow play a role
regarding eligibility in this new area. However, as a general
principle, a corporate relationship, much 1like the multiple
ownership or duopoly rules, should work against a program
supplier, not redound to their benefit. If this amorphous
"corporate relationship” referred to in the NPRM is meant to be

either the Corporation for Public Broadcasting, or any entity

receiving funding from_same. then there should be no preference

—

Commission 1is going to provide a preference it should provide

the strong minority preference found in broadcast regulation for

minority entities like HITN.

Channel Capacity
The Commission tries to confuse what is a very simple issue.
First, the Commission asks for comments defining the term
"channel”. See Paragraph 13. The Commission indicates that the

Part 100 rules normally refers to a channel as a 24 MHz portion
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what a channel is at all.’ However, the Commission does note in

Paragraph 13 that:

"With the advent of digital compression technology and

the ability to transmit several video programs using a

single transponder, we must determine whether ’'channel’

should refer to a whole transponder or a single one of

the program services contained in a compressed signal.”

The Commission should use the most expansive definition
possible, rather than sticking to the 24 MHz definition for Part
100 licensee and the 30-36 MHz definition for Part 25 providers.
This is particularly true if the DBS provider indicates that it
intends to use compression technology to increase the number of
programming services carried by the system prior to launch.

Concomitantly, channel capacity means the maximum number of
channels available to the DBS provider for the carriage of
programming by the system. The Commission queries:

"Should we count the number of channels licensed or

allotted to a DBS distributor? Or, should we count the
number of channels supplied to customers?" See Paragraph

39.
The equitable solution is to use both methods, whichever
produces the larger number of channels. To fail to do so will
result in DBS providers using the Commission’s standards to
provide the least amount of channels possible and to avoid its
public interest obligations to provide as much educational

programming to the public as possible. For instance, using the

’ The Commission indicates that "it is customary for a
fixed-satellite operator to use approximately 30 to 36 MHz of
spectrum to provide a video signal of comparable gquality to
that of a Part 100 channel."” See Paragraph 13.
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reservation requirement should increase over time as industry
develops. See Paragraph 40. As just discussed, this question
can be answered in the negative, since the maximum percentage
should be instituted at the inception of the service.
Grandfathered Provisions

The Commission asks whether DBS providers currently providing
service pursuant to executed contracts should have all existing
services grandfathered, and whether such programming services
should be subject to reservation requirements. See Paragraph
40. There should be no grandfathering of any programming
service. The total channel capacity should mean just that, and
include the entire amount of channels in the DBS’' provider
system. The noncommercial programmers are not getting the use

of the set-aside channels for free. They are paying what will

=y ‘—_ﬂ—l‘f;'.—' - Famk wE2erls |t T mmm— y-jﬁ'*-——n—-— Bt E L—l‘i_r - 4 _

,E e







to those costs of transmitting the signal to the uplink facility
and the direct cost of uplinking the signal to the satellite.
No indirect costs of any kind should be permitted to be included
in the determination of the rates by the DBS provider.

This is clearly the intent of the legislation, which requires
the Commission to take into account the non-profit nature of the
noncommercial programmer. In addition the legislation also
forbids the Commission to allow the inclusion of any overhead
costs in the calculation of “"direct cost.” See Section
335(b)(4)(B). Consequently, the Commission’s attempt in the
NPRM to expand the definition to include other overhead costs

completely contradicts the statutory mandate and must be

rejected.’

®* The Commission states that:

"The legislative history of the Cable Act states
that direct costs should include only the costs of
transmitting the signal to the uplink facility and
the direct costs of uplinking the signal to the
satellite and not any indirect <costs such as
marketing, general administrative or overhead.
Costs such as a proportional share of construction
launch and insurance of the space station used are
not specifically excluded in the legislative
history, nor are the continuing costs (on a
proportionate basis) of the uplink facility used to
provide the channel and a proportional share of the
telemetry, tracking and control costs for the space
station. In addition, certain overhead or personnel
costs that are directly related to making the
channel available to nonprofit groups could be
considered 'direct costs’. For example, if a DBS
provider has an authorization center of procedure
used solely for the provision of noncommercial
channels, such costs may be contemplated as
allocable to noncommercial programmers." All of the
above costs which the Commission would define as a
"direct cost"” clearly falls under the definition of
overhead, i.e., the general cost of running the DBS
business, as opposed to the specific cost to
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Definition of Educational Programming
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the legislation, queries whether it need define the term, or
merely designate eligible entities, who, it is assumed, will
provide educational or informational programming. See Paragraph
44. HITN urges that the Commission should define educational
programming. Or more precisely, that it apply the definition it
has already established for educational programming in another
service to the instant situation. The FCC may once again turn
to the ITFS service to find the meaning of the term "educational
programming" . Section 74.931 of the Commission’s rules
governing the ITFS service, entitled "Purpose and Permissible
Service", states that:
"Instructional television fixed stations are intended
primarily to provide a formal educational and cultural
development, in aural and visual form, to students
enrolled in accredited public and private schools,
colleges and universities. Every channel must be used to
transmit formal educational programming offered for
credit to enrolled students of accredited schools.
This definition should apply here. There is no reason, for

example, for the Public Broadcasting Service to be allowed to

distribute its programming on the proposed DBS service. First,






of channel usage for all eligible parties concerned.

Permitting the use of a percentage of cumulative time would
create more administrative ambiguity while imposing further
barriers to noncommercial users. For instance, how would the
term "cumulative time" be defined, and by whom. How would the
noncommercial user be able to confirm the DBS providers’
calculation of the proper percentage of "cumulative time"
available to the noncommercial user. Is the channel mapping
technology used in wireless cable systems, which presumably
would be the technological model contemplated here, even

available to DBS operators at the present time?

Allocation System

The entire set-aside program begs the basic question, which
the FCC has failed to address in the NPRM: how will the set-
aside channels be allocated among those entities who are
qualified to use the channels. There must be some type of
allocation system established for the orderly distribution of
the set-aside channels. Otherwise, the whole set-aside concept
will fail to meet its goals of providing educational programming
to the public.

Furthermore, FCC control of this process is necessary. The
DBS operators may not be allowed to pick and choose who they
wish to deal with from among those entities indicating their
desire to use, and pay for, the set-aside channels. Otherwise,

the behemoths of the noncommercial world, like the Corporation
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for Public Broadcasting and PBS, and perhaps even the religious
programmers, will use their political and economic clout to grab
up all the channels, leaving nothing for the smaller,
independent noncommercial entities like HITN.

The allocation system should work as follows. Once a DBS
system is launched, the FCC should open a window during which a
national educational programming supplier indicates its interest
in wusing one of the set aside channels. First, the FCC
determines exactly how many channels are available. Then, once
the window closes, the FCC determines how many eligible entities
have indicated interest in using the channels. If there are
fewer entities than channels, then the FCC can allocate a
channel to each entity, leaving the remaining channels available
on a first-come, first served basis. If there are more entities
than channels, the FCC should hold a lottery pursuant to Section
309 of the Communications Act in order to allocate the channels
among the interested entities.® The Commission should institute
a minority preference in the channel lottery for minority-owned
parties seeking to participate in the DBS service.

The Commission should also institute multiple ownership
prohibitions, similar in principal to those applied in the

broadcasting service. The restrictions should take two forms:

¢ The Commission should reject any suggestion of a
comparative evaluation of the eligible applicants. Such an
evaluation would once again no doubt be slanted heavily
toward the industry giants like PBS, leaving smaller entities
like HITN without a DBS channel after the comparative process
has been completed.
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WHEREFORE, the foregoing premises considered, HITN
respectfully requests that Commission incorporate the comments
of HITN into the regulations formulated to govern the use of the
channels set aside for use by national educational programming

suppliers in the DBS service.

Respectfully Submitted,

HISPANIC INFORMATION AND
TELECOMMUNICATIONS NETWORK, INC.

Benjaffin Perez, Esq.
Its Counsel

1801 Columbia Rd. NW
Suite 101

Washington DC 20009
(202) 462-3680

By: (;:5i;%4%27%44; /42452};/

Dated: May 24, 1993
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